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Date:

TO:

March 26, 2003 Time Sent:

Name
I"anya Sandros, Senior
Attorney

Company
Copyright Office, OfEce of
General Counsel

Facsimile No.

2G2-252-3423

Contact No.

FROM:
F-Nail: Sgreengtein mwe.COm

Client/Matter/Tkpr: 63550-011-0041

Direct Phone: 202-756-8088

Originals Follow by Mail:

Number of Pages, Including Cover:

No

7

MESSAGE:
Attached is a courtesy copy of the document we are 6ling today.

This facsimile orlgntaes lrom the Washington ofIicc of McDermolt, WJH dt Emery, Jf there are any problems regarding thc reception cf Ihc number ol'ages listed above,
plcasc call our facsimile center st thc fotlcvring number.'m-756-8090 (M-I'90 am. Io 9'.00 gn.), or thc sending party at thc above listed number.

TI5E INFORMATION CONTAINED IN 1 HIS FAX MESSAGE AND ANY ATTACHMI."NTS HERETO IS INTENDED ONLY FOR THF. PERSONAL USL'F THE
DESIGNATED RECIPIENT(s) NAMED ABOVE. TIIIS MESSAQF MAY BE AN ATTORNEY.CUENT CX)MMIJNJCATION AND, AS SUCH, IS PRIVILEGED AND
CONFIDENTIAL, IF YOU ARH NOT THE INTENDI;D RECIPIENT OR AN AGENT RESPONSI SI.E FOR DHLIVERY TO THE INTENDI JD RI 4I PIFNT, YOU ARH
HEREBY Nett-tm THAT YOU HAVE RHCEIVHD THIS DOCUMEN r IN ERROR, AND TIIAT ANY REYIEw, DISSEMINATION, DISTRIBUTION, OR COPYING
OF THIS MESSAGE IS PROIHBITED, IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMBDtATELY BY TELEPIIONE
AND RZITJRN TI5E ORIGINAI. MESSAGE TO US BY MAIL, THANK YOU FOR YOUR COOPERATION,

FAX OPERATOR TIME CONFIRMh;D CONFIRMED BY

AFTER SENDING RETURN THIS FAXTO'DC99

735678-l.065550.0011

at
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Before the
UNITED STATES COPYMGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

tIRCQIIPP@
BAR Q6 fog

ln the Matter of

Digital Performance Right in Sound
Recordings Rate Adjustment

GEs +Rgb cpogsFi
QF Cop~~~)

)
)
) Docket No. 2001-1 CARP DSTRA 2
)
)

SUPPLEMENTAL COMMENTS OF ROYALTY LOGIC, INC.
OBJECTING TO PROPOSED TERMS

Pursuant to the Notice ofProposed Rulemaking in the above-captioned proceeding,

published at 6S Fed.. Reg. 4744 (January 30, 2003), Royalty Logic, Inc. ("RLI") hereby

supplements its Comments Objecting to Proposed Terms, Gled March 3, 2003, with respect to

the proposed settlement of the above-captioned procccding between the three pre-existing

subscription services and the Copyright Owners and Performers. The reason for this Supplement

is to inform the Copyright Office that RL1 has signed a6iliate agreemcnts with copyright owners

and performers who wish Rl.l to serve as their Designated Agent for all Sectio~ 1 l 2 and 114

statutory licenses, and therefore object to the proposed settlement insofar as it would fail to

designate RLI for the collection and distribution of statutory license royalties for the pre-existing

subscription services

In its Comments, RLI noted that potential RLI clients preferred to use BLI as Designated

Agent in part because Soundsxchange, under the SmaH Webcaster Settlement Act of2002

("SWSA"), became empowered to deduct excessive administrative and litigation costs Rom their

royalties, whereas the SWSA permitted no such deductions by SoundExchange from royalties

paid through RLI as Designated Agent. Notwithstanding, these potential clients expressed their

reticence to sign with RLI for collection and distribution of their statutory license performance



03/26/2003 WED 15:06 FAX 202 756 8855 MWE WASH DC LITIGATION l4 003

royalties unless RLI could act as their agent for all such statutory hcenses. Among the reasons

for this reticence are the expense, ineffIciency and, inconvenience ofdealing with multiple

Designated Agents rather than solely with RLI; and their concern that unless all payments were

being made through RLI„ they would encounter substantial roadblocks in their efforts to obtain

the remainder of their royalty payments Rom SoundExchange.

Despite these difBculties, RLI is pleased to inform the Copyright Of6ce that RLI has

signed afaliation agreements, effective January I, 2003, with numerous copyright owners and

performers. These copyright owners and performers have represented to RU that their works

and performances have been performed by the pre-existing subscription services (as well as the

satellite digital audio radio services and eligible nonsubscription and subscription webcast

services). RLI afHliatcs include:

Copyright owners of recorded performances by Billboard-~d pexfo~ners,
including RIAA Gold and Platinum award artists, such as Coolio, Bobby Womack,
David Was, Ricky Bell, 3unior Reed, Black Uhuru, Taj Mahal, Motorhead, Dee Dee
Ramone, Mad Priest„Kurupt, Biohazard, Mudhoney, Pete Droge, and Screaruing
Trees.

Performers and copyright owners who are not signed with major labels, but who have
focused their marketing efforts on the use of alternative distribution aud promotion
outlets subject to statutory and voluntary licensing.

~ Performers signed to major label distribution agreements, but who, pursuant to the
Librarian's Final Order of July 3, 2002, elect to exercise their right independent of the
copyright owner, to designate RLI as their alternative agent for collection and
distribution oftheir statutory performance royalties

These af6liation agreements give RLI a broad right ofrepresentation across all Section

l 12 and 314 statutory licenses. RLI believes that one reason why these copyright owners and

performers have agreed to sign now with RLI is their recognition ofRLI's efforts to date to

become designated as their agent for all pending CARP proceedings with respect to all of the

statutory Section 112 and 114 licenses.
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As noted above, sound recor'dings owned by RLI affiliates have been performed on

~torily-licensed webcasting, pre-existing subscription aud:SDARS transmission services.

Therefore, royalties are due to RLI aNiiates as to which, for at least the period begiruuing

January 1, 2003, these af61iates have appointed. RLI their Designated Agent RLI intends to

work with the Receiving Agent to ensure that RLI's afniiates:receive their royalties through RLI

as promptly as possible.

Thus, the Copyright Owners and Perforxnexs who are party to the proposed settlement do

not represent the will ofall copyright owners arid performers:entitled to receive royalties

pursuant to the proposed rates in this proceeding. By affiliatnrg with IU.I and electing to receive

their royalties &orn an agerit other than SoundEzchange, RLI.'s client performers and copyright

owners are expressing their opposition, through RL1, to the proposed settlement, aud are seeking

to af6rtrratively exercise tbeir right under the SWSA„17 U.S.:C. $ 114{g){3), across all statutory

licenses, to prevent a diminution of their royalties as a result ofrecoupment by RIAA and

Soundl'.xchnnge. Thcsc statutory rights ofRLI-af61iated copyright owners and performers will

be eviscerated by the settlemerit proposed by the Copyright Owners and Performers and the three

pxc-existing subscription services. Moreover, if the Copyright Office permits in this proceeding

the Copyright Owners and Performers, through private agreeinent, to negate the statutory rights

ofcopyright owrters and performers who do not wish to afhliate with SoundExchange for the

distribution of their performance royalties, then nothing will stop RIAA aud. SoundExchange

from insisting ou the elimination ofRLI as Designated Agent in every future settlement of a

CARP proceeding As a r'esult, copyright owners aud performers would be compelled against

%.1 notes, moreover, that the three pre-existiug subscription services have ao meaningful economic interest
in whether SoundBxchauge is the exclusive or nonexclusive Designated Agent, inasmuch as such designation afFects
neither the amount of iheir paynrents nor the @diriimstrative burden ofmaking the payments to the Receiving Agent.
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iheir will to subsidize activities of SoundExchange and RIAA that they never had an opportunity

to approve or irdluence and with which they may substantively disagree, and which subsidies

could consume substantial portions of their performance royalties.

Congress expressed its intent through Section 114(g)(3) that copyright owners and

performers should not he required to shoulder SoundExchange's litigation costs and expenses

against their will. But copyright owners and perl'ormcrs can opt ortt of those confiscatory burdens

only.i f the regulations designate an alternative agent to SoundExchange RLI respectfully

submits that approval ofthe proposed settlement would thwart the intent of Congress and the

rights and interests of copyright owners and performers. For the reasons set forth in its

Cornrnents and these Supplemental Comrncnts, on beha'lf of its affiliates and itself, RLI urges'the

Copyright Office to reject the proposed settlement insofar as it designates SoundExchange as the

sole designated agent„and specifically to reject the proposed regulations for 37 CFR ) 260.3(d)-

(f) set forth in the proposed settlement.

Respectfully submitted,

Date: March 26, 2003
Seth D Careen cin
MCDERMOTT, WILL A EMERY
600 Thirteenth Street, N.W.
Washington, D.C. 20005
Phone: (202) 756-3088
Fax'202) 756-8355
Email

sgreenstein mwe.corn

Attorney for Royalty Logic, Jnc.

Therefore, the assent of those paying the royalties shonld be given Httle weight, whereas the opposition ofRLI and
its ai'iiliated clients represent compelling interests against the proposed settlement,
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CKRTlFICATK OF» SERVICE

The undersigned. hereby certifies that a copy of the foregoing Supplemental Comments of

Royalty Logic Inc, Objecting to Proposed Terms„ together with all attachments and a Notice of

Intent to Participate was sent on March 26, 2003, by facsimile and Iirst-class mail, postage

prepaid, to the following counsel of record.

Clifford Harrington
Barry Gottfried.
Cynthia Greer
SHAW PITTMAN
2300 N Street, N.W.
Washington, D.C 20006
(fj 202-663-8007
Counselfor KM Satellite Radio

Ann H Chaitovitz
National Director of Sound. Recordings
American I» edcrafion of Television and
Radio Artists
1 801 K Street, N.W.
Suite 203L
Washington, D.C. 20006
(f) 202-223-1237

Bruce 3oseph
Robert Butler
Karyn Ablin
WILEY, REIN @ FIELDING
1776 K Street NW
Washington„D.C. 20006
(f) 202-719-7049

Counselfor Sirius Satellite.,Radio
Steven Marks
Susan Munsat
Gary Greenstein
Recording Industry Association of
America, Inc
1330 Connecticut Ave, NW
Suite 300
Washington, DC 20036
(fl 202-775-7253

Michele J. Woods
Arnold 4 Porter
555 E2 Street, NW
Washington, DC 20004
(f3 202-942-5999
Counselfor~

Patricia Polach
Bredhoff k, Kaiser, P.L.L.C.
805 15 Street, NW
Suite 1000
Washington, DC 20005
(fI 202-843-1383
CounselforAmerican Eederation of
Musicians
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1'ernando Laguarda
MINTZ, Lj VIN, COHN, PHRRTS
701 Pennsylvania Ave., NW
Suite 900
Washington, D.C. 20004
(f) 202-434-7400
Counselfor Music Choice

Michael Zcndan II
Vice President and General Counse1
Muzak, LLC
3318 Lakexnont Blvd
Fort Mill, SC 29708
(t) 803-396-3264

R Bruce Rich
Fiona Schaefer
%E1L, GOTSHAL X MANGES
767 Fifth Avenue
New Yorl&, N.V. 10153

(f) 212-310-8007
Counselfor DRY Music, Inc.

Scth
' Greenstein


